STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

TARSHA SEAY, d/b/a SEAY FAM LY
DAY CARE HQOVE,

Petitioner,
Case No. 05-3375

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, and in accordance with Section 120.57,
Florida Statutes (2005), a final hearing was held in this case
on Novenber 7, 2005, in Lakeland, Florida, before Fred L
Bucki ne, the designated Adm ni strative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Tarsha Seay, pro se
Seay Fam |y Day Care Hone
7354 Beaunont Drive
Lakel and, Florida 33810

For Respondent: Jack Enory Farley, Esquire
Departnent of Children and
Fam |y Services
4720 A d H ghway 37
Lakel and, Florida 33813-2030



STATEMENT OF THE | SSUE

The issue is whether the renewal application for a famly
day care hone license filed by Petitioner should be deni ed based
upon al |l eged viol ations of Florida Adm nistrative Code
Rul e 65G 20.10(1)(f), stated in Respondent's letter of proposed
deni al dated August 3, 2005.

PRELI M NARY STATEMENT

By letter dated August 3, 2005, Respondent, Departnent of
Children and Fam |y Services, notified Petitioner, Tarsha Seay,
d/b/al Seay Fam |y Day Care Hone, |ocated at 2829 Kat hryn
Avenue, Lakeland, Horida, of the proposed denial of her
appl i cation based upon her inability to ensure the safety of
children in her care. Respondent alleged that the fam |y day
care home of Petitioner |ocated at 2829 Kathryn Avenue,

Lakel and, Florida, was found to be out of conpliance in regard
to the fencing requirenents as stated in Florida Adm nistrative
Code Rul e 65G 20.10(1)(f) on July 28, 2003; March 22, 2004;
January 12, 2005; and June 10, 2005. Petitioner tinely disputed
the allegations and petitioned for a final adm nistrative
hearing involving disputed issues of material fact.

On Septenber 19, 2005, this case was referred to the
Di vision of Adm nistrative Hearings, and, on Septenber 20, 2005,
the Initial Order was entered. On Septenber 23, 2005, the Joint

Response to the Initial Order was filed. On Septenber 29, 2005,



a Notice of Hearing, scheduling the final hearing for
Novenber 7, 2005, in Lakeland, Florida, and an O der of
Pre-hearing Instructions were entered.

At the final hearing on Novenber 7, 2005, Respondent
presented the testinony of three witnesses: WIIliam Wi ght,
child care licensing inspector; Sheila Novels, certified child
protection investigator; and Patricia Ham|lton, child care
| i censing supervisor. Respondent offered ten exhibits in
evi dence, of which seven exhibits (1 and 5 through 10) were
received in evidence.® The request of Respondent for officia
recogni tion of Sections 402.301 t hrough 402. 319, Florida
Statutes (2005), and Florida Adm nistrative Code Chapter 65C-20
was grant ed.

Petitioner appeared pro se, did not give sworn testinony,
and offered testinony of one character w tness, Barbara G| es.
On Novenber 22, 2005, the one-volunme Transcript was filed. On
Novenber 28, 2005, Petitioner filed a Notice of Change of
Address to 7354 Beaunont Drive, Lakeland, Florida, and
Respondent filed its Proposed Recommended Order. On
Novenber 30, 2005, Petitioner filed a request for extension of
time to file proposed recomended order. On Decenber 1, 2005,
an Order extending the filing date to Decenber 23, 2005, was

entered. Petitioner filed a Proposed Reconmended Order on



Decenber 21, 2005. The Proposed Recommended Orders filed by the
parties were consi dered by the undersigned.

FI NDI NGS OF FACT

Based upon the observation of and the denmeanor of the
W tnesses while testifying, docunentary nmaterials in evidence,
stipulations of the parties, and evidentiary rulings during the
hearing, the following relevant, material, and substantial facts
are determ ned:

1. Petitioner was initially granted her first famly day
care home license to operate a fanmily day care hone at
2829 Kathryn Drive, Lakeland, Florida 33805, on August 3, 2003,
and her famly day care hone |icense was renewed by Respondent
for operation at the above address for one additional year on
August 3, 2004. At the tine of the 2004 fam |y day care hone
license renewal, Petitioner was in conpliance, with no
nonconpliant items noted in her record from 2003 through 2004
that woul d have justified denial of the |icense renewal .

2. On an unspecified date prior to August 3, 2005,
Petitioner made an application to renew her fam |y day care hone
license. On August 3, 2005, Respondent notified Petitioner by
|etter of the proposal to deny her application for renewal of
her famly day care honme license. Petitioner contested the
proposed denial resulting in this adm nistrative hearing on

Novenber 7, 2005.



3. The denial letter of Respondent indicated that the
deci si on was based upon, "[y]our inability to ensure the safety
of children in your care."

4. The letter continued stating: "Your Fam |y Day Care
Honme was found to be out of conpliance in regards to the fencing
requi renments as stated in 65G 20.10(1)(f), Florida
Admi ni strative Code (F.A C ), on 07/28/03, 03/22/04, 01/12/05,
01/20/05, and 06/10/05." Petitioner acknow edged that the fence
was m ssing a few boards during the above peri od.

5. It is undisputed that the January 12, 2005, inspection
by Tinothy Graddy, child care licensing inspector, found
numer ous viol ations. Upon reinspection by M. G addy on
January 20, 2005, the violations noted during his January 12,
2005, inspection were corrected, but for repair of the fence
around the honme and the undated fire extinguisher inspection
certification. M. Gaddy was not called to testify regarding
t he severity of the nonconpliance violations, the probability of
harmto health or safety of the children nor actions taken by
Petitioner to correct the cited violations. No other wtness
testified regarding these nandatory itens.

6. It is |likew se undisputed that Respondent inposed an
adm nistrative fine on Petitioner for nonconpliance itens
identified during an undated inspection in 2004. Petitioner,

w t hout requesting a Chapter 120, Florida Statutes, hearing,



paid the administrative fine of $100 on Decenber 9, 2004, for
vi ol ations noted in conpliance inspections that occurred between
January and Decenber of 2004.

7. 1t is |likew se undisputed that the Departnent inposed a
second adm nistrative fine on Petitioner for those violations
noted frominspections that occurred between January 1, 2005,
and June 21, 2005. Again, and w thout requesting a Chapter 120,
Florida Statutes, hearing, Petitioner paid the adm nistrative
fine of $250 on June 1, 2005.

8. WIlliamWight, child care |licensing i nspector and a
menber of the license application review commttee, reviewed the
relicensing application filed by Petitioner, voiced as his
primary concern a July 2005 central abuse hotline report of an
i ncident that occurred July 11, 2005. |In the abuse report, a
two-year-old nmale child was reported to have had bruises on both
facial cheeks. The allegations narrative reflected the child
received the bruises by falling/tripping over his shoes.
Petitioner called the father of the child, who cane by, observed
the bruise on his child s cheeks, signed an incident statenent
prepared by Petitioner, and took his child honme. The father did
not return his child to Petitioner's famly day care hone.
During the subsequent investigation of the abuse incident,

brui ses were found on the child' s thigh(s).



9. Two or three days after the July 11, 2005, incident
report, a subsequent investigation by |ocal |aw enforcenent and
foll owup investigation by Respondent's personnel resulted in
conflicting and unresol ved accounts of how the child received
the bruises, where the child received the bruises, and who was
at fault for the bruises. It was unclear to the investigators
where and how the child received the bruises on his thighs.

What is clear is that the child did not receive thigh bruises
while in Petitioner's famly day care hone. Respondent closed

t he abuse report with "[S]one indicator of bruises, welts and
marks. No intervention services were needed." There is
insufficient evidence to conclude, infer or establish that while
in Petitioner's care the child sustained bruises on his thighs
that were di scovered several days after the July 11, 2005, abuse
report and, thus, to conclude the child s safety was at risk
while in Petitioner's fam |y day care hone.

10. Another review conmttee nenber, Patricia Ham|ton
child care |icensing supervisor, opined the proposed denial was
based upon "the Departnent's belief" that Petitioner was not
able to operate a day care without violating one or nore Florida
Adm nistrative Code rules. It is her belief that children in
Petitioner's famly day care honme woul d not be safe because the
hi storical inspection record conpiled by Respondent, in her

opi ni on, denonstrated Petitioner could not consistently conply



with the rules of operating a safe famly day care hone. This
is a reasonable inference drawn froma historical review of
Petitioner's famly day care hone inspection record.

11. Petitioner, as of Novenber 28, 2005, filed a Notice of
Change of Address. Petitioner now resides at 7354 Beaunont
Drive, Lakeland, Florida. By noving to a new residence,
Petitioner effectively withdrew the famly day care hone |icense
application for license of the residence at 2829 Kat hryn Avenue,
Lakel and, Florida 33805, the subject of this case.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
§ 120.57(1), Fla. Stat. (2005).

13. Section 402.310, Florida Statutes (2005), states:

(1)(a) The departnment or local |icensing
agency may deny, suspend, or revoke a
license or inpose an adninistrative fine not
to exceed $100 per violation, per day, for
the violation of any provision of ss.

402. 301-402. 319 or rules adopted there
under. However, where the violation could
or does cause death or serious harm the
departnent or |ocal |icensing agency may

i npose an adm nistrative fine, not to exceed
$500 per violation per day.

(b) In determning the appropriate
di sciplinary action to be taken for a
violation as provided in paragraph (a), the
followi ng factors shall be considered:

1. The severity of the violation,
i ncluding the probability that death or



serious harmto the health or safety of any
person wll result or has resulted, the
severity of the actual or potential harm
and the extent to which the provisions of
Sss. 402.301-402. 319 have been vi ol at ed.

2. Actions taken by the licensee to
correct the violation or to renedy
conpl ai nts.

3. Any previous violations of the
| i censee.

(2) Wen the departnment has reasonabl e
cause to believe that grounds for the
deni al , suspension, or revocation of a
license or inposition of an adm nistrative
fine exist, it shall determne the matter in
accordance with procedures prescribed in
chapter 120. When the | ocal |icensing
agency has reasonabl e cause to believe that
grounds for the denial, suspension, or
revocation of a license or inposition of an
admnistrative fine exist, it shall notify
the applicant or licensee in witing,
stating the grounds upon which the |icense
i s being denied, suspended, or revoked or an

admnistrative fine is being inposed. |If
the applicant or licensee makes no witten
request for a hearing to the local |icensing

agency within 15 days fromrecei pt of such
notice, the license shall be deenmed denied,
suspended, or revoked or an adm nistrative
fine shall be inposed.

14. The party asserting the affirmative of an issue has

t he burden of proof. Departnment of Banking and Fi nance V.

Gsborne Stern & Co., 670 So. 2d 932 (Fla. 1996); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d

349, 350 (Fla. 1st DCA 1977).



15. The denial of an application for a famly day care
honme license is nmet by a preponderance of substantial evidence
in the record.

16. Respondent provided a preponderance of substantia
evi dence supporting the stated reasons for denying Petitioner's
application for famly day care hone relicensure.

17. Pursuant to Florida Admnistrative Code Rule 65C-
13.004(4), "Alicense is issued for a specific location, is not
transferable, and is valid for one year fromthe date of
i ssuance." Petitioner, by noving to a new residence after
comrenci ng this proceeding, effectively w thdrew her renewal
application and her challenge to the denial by Respondent, which
is the subject of this proceeding.

RECOMVVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of | aw hereinabove, it is

RECOMVENDED t hat the Departnent of Children and Fam |y
Services enter a final order dismssing the petition filed by

Tarsha Seay, d/b/a Seay Fam |y Day Care Hone.
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DONE AND ENTERED this 24th day of February, 2006, in

Tal | ahassee, Leon County, Flori da.

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 24th day of February, 2006.

ENDNOTE

1/ Exhibit 1 is a copy of the denial letter. Exhibits 2, 3,
and 4 are charts conpiled fromrecords of violations fromyears
past of which there is no information regarding the inspectors
who conducted the inspection and noted the violation, the

out come of each inspection, the correction of noted violations,
the severity of the violation, or the inpact on the care of
children to each subsequent famly day care |icense renewals in
2003 and 2004 and to the application for the 2005 renewal

These charts were not self authenticating, were not required by
|aw to be kept, the information source for each docunent was not
identified, and contai ned unsupported hearsay upon hearsay
intended to establish fact not based upon any pronul gated rul e
or specified criteria in effect at the tine such information was
conpil ed or when the denial letter was posted. Sinply put, a
Petitioner |licensee would have no neans to chal |l enge all egations
t he Departnent maintains "establish a pattern” for future

vi ol ati ons when the inspectors, of necessity, make subjective
determ nation whether an itemis in conpliance or not.
Respondent's counsel did not provide a copy of Exhibit 10, i.e.
a second abuse report on an unidentified two-year-old child in
Petitioner's famly day care hone.
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COPI ES FURNI SHED

Jack Enory Farley, Esquire

Departnment of Children and
Fam |y Services

4720 A d H ghway 37

Lakel and, Florida 33813-2030

Tar sha Seay

Seay Fam |y Day Care Hone
7354 Beaunont Drive

Lakel and, Florida 33810

G egory Venz, Agency Clerk
Departnment of Children and
Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

John Copel and, General Counsel
Departnent of Children and
Fam |y Services
Bui |l di ng 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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